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 1.  TIME:  9:00   CASE#: MSC19-01106 
CASE NAME: WEISSENBERG VS. CARQUINEZ WOMEN’S CLUB 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HEATHER FOX, CASEY PINE 
* TENTATIVE RULING: * 
 
Before the Court is the motion for summary judgment or, in the alternative, summary 
adjudication, of Cross-Defendants Heather Fox and Casey Pine (“Cross-Defendants”). Plaintiff 
slipped and fell on a patio step at Cross-Defendants’ wedding at the Old Homestead in Crockett, 
California (the “Property”). Plaintiff sued Defendant Carquinez Women’s Club (“CWC”), which 
owns the Property and operates it as an event venue. CWC cross-complained against Cross-
Defendants for breach of contract - insurance; breach of contract - indemnity; equitable 
indemnity; apportionment; and declaratory relief regarding an alleged duty to indemnify and duty 
to defend.  
 
Cross-Defendants move for summary judgment on the basis that they have no contractual or 
other duty to defend or indemnify CWC in circumstances of CWC’s sole negligence or willful 
conduct and that the evidence can only support a finding CWC’s sole negligence was the cause 
of Plaintiff’s fall. 
 
For the reasons that follow, the motion is granted in part and denied in part. 
 
Standard 
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code of Civil Procedure § 437c(c).) “[F]rom commencement to conclusion, the 
party moving for summary judgment bears the burden of persuasion that there is no triable issue 
of material fact and that he is entitled to judgment as a matter of law.” (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) The court shall consider all of the evidence set forth 
in the papers, except the evidence to which objections have been made and sustained by 
the court, and all inferences reasonably deducible from the evidence. (Code of Civil Procedure 
§ 437c(c).)  
 
“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 
in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 437c, 
subd. (o)(2).)” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  
 
Factual Background 
 
CWC and Cross-Defendants entered into an agreement for use of the Property as a venue for 
Cross-Defendants’ wedding (the “Wedding Agreement”). That agreement required Cross-
Defendants to obtain insurance in favor of CWC, including host liquor liability and general 
liability insurance with bodily injury and property damage coverage in the amount of $1,000,000. 
(UMF No. 4.)  
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The Wedding Agreement also includes an indemnity clause that states, inter alia, “[t]he 
Customer hereby voluntarily assumes any and all risks including injury to any person or 
property, and agrees to indemnify and hold harmless the Company…except to the extent such 
Claims arise out of the sole negligence or willful misconduct of the Company.” (UMF No. 13, 
emphasis added.) The indemnity clause includes an obligation to “defend, protect, and hold 
harmless the Company…from and against any claim, damages, loss, lawsuit, expense, and or 
liability…” (UMF No. 13.) 
 
The insurance policy that Cross-Defendants obtained insures CWC, but it states that this 
insurance is limited to liability for “‘bodily injury’, “property damage’, or ‘personal and advertising 
injury’ caused, in whole or in part, by your acts or omissions or the acts or omissions of those 
acting on your behalf: A. in the performance of your ongoing operations; or B. in connection with 
your premises owned by or rented to you.” (UMF No. 12, emphasis added). “You” here appears 
to refer to Cross-Defendants.  
 
At the wedding reception, Plaintiff in the main action slipped and fell on a patio step that she 
alleges was dangerous due to its slope and/or other features of its design. Plaintiff sued CWC. 
CWC cross-claimed against Cross-Defendants for breach of contract - insurance; breach of 
contract - indemnity; equitable indemnity; apportionment; and declaratory relief regarding an 
alleged duty to indemnify and duty to defend. Cross-Defendants now move for summary 
judgment or, in the alternative, summary adjudication. 
 
Analysis 
 

1. The Cause of Action for Breach of Contract: Insurance 
 
Cross-Defendants argue that they fulfilled all of their contractual obligations under the terms of 
the Wedding Agreement because they timely obtained insurance that covers CWC and the 
event proceeded as planned. (MPA 9:2-12.)  
 
In its opposition, CWC does not address this aspect of Cross-Defendants’ motion, focusing 
instead on Cross-Defendants’ alleged duties to indemnify and defend and allegations that the 
motion is procedurally defective. (See generally, Opp.) On reply, Cross-Defendants contend, 
without reference to authority, that summary adjudication of this cause of action must be granted 
as a matter of law. (Reply 2:15-18.) 
 
The parties having presented no material dispute as to whether Cross-Defendants breached the 
Wedding Agreement with regard to their obligation to obtain insurance, Cross-Defendants’ 
motion with respect to the cause of action for breach of contract - insurance is granted. 
 

2. The Cause of Action for Breach of Contract - Indemnity 
 
Cross-Defendants argue that they have no duty to indemnify CWC because the indemnity 
clause of the Wedding Agreement excludes claims arising “out of the sole negligence or willful 
misconduct of the Company [CWC].” (UMF No. 13) and, they argue, all of Plaintiff’s evidence 
points to CWC’s sole negligence as CWC had sole responsibility for the management and 
maintenance of the Property, including the patio area where Plaintiff fell. (MPA 9:21-28.) 
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But CWC’s sole negligence is not established. The record reveals material factual disputes with 
regard to the cause of Plaintiff’s fall. Cross-Defendants assert that “Plaintiff testified that she fell 
as a result of an uneven patio with an abnormal slope.” (UMF No. 19.) Plaintiff’s deposition 
testimony states that she mis-stepped so that her foot was partially on the stone and partially on 
the grass; that her view was unobstructed; that she knew she needed to look down; and that 
she could not recall looking where she stepped as she took the step. (SSDUMF No. 19.) 
Moreover, CWC’s expert testified that the patio step was properly designed and within the 
standard of care, creating a factual dispute as to whether the patio was uneven, whether there 
was an abnormal slope, and, if so, whether these conditions were the sole cause of Plaintiff’s 
fall. (SSDUMF No. 20.)  
 
These material factual disputes as to whether CW’s was the sole cause of Plaintiff’s fall 
necessitate a trial to determine Cross-Defendants’ obligations to indemnify CWC.  
 
Cross-Defendants propose that, absent evidence pointing to their liability for Plaintiff’s injuries, 
they have no obligation under the indemnity clause of the Wedding Agreement. This assertion 
ignores two features of the indemnity clause. First, by its plain language, the clause requires 
Cross-Defendants to indemnity CWC for any injuries where CWC is not solely liable, not merely 
for injuries where Cross-Defendants are themselves liable.  
 
Second, it ignores the contractual obligation to defend CWC in litigation. The indemnity clause 
states that Cross-Defendants will “defend, protect, and hold harmless the Company…from and 
against any claim, damages, loss, lawsuit, expense, and or liability…” (UMF No. 13.) Under 
California law, contracts for indemnity give rise to a duty to defend any action potentially 
embraced by the indemnity. The duty is engaged as soon as the claim is brought. (Civil Code § 
2778; Crawford v. Weather Shield Manufacturing, Inc. (2008) 44 Cal.4th 541, 558.)  
 
On reply, Cross-Defendants argue that there was no duty to defend because Plaintiff’s action is 
based on the design of the patio and is “not based on anything Fox or Pine did.” (Reply 4:18-
21.) Again, this misinterprets the scope of the indemnity. Until and unless it is established that 
CWC’s negligence was the sole cause of Plaintiff’s injuries, the duty to defend persists. 
 
As noted in Crawford, supra, ultimately it may be determined that the case arose from the sole 
negligence of CWC, and the indemnity provision will not be triggered. But the motion fails to 
establish that there is no triable issue of fact on that issue.  
 
The motion for summary adjudication with respect to the cause of action for breach of contract – 
indemnity is therefore denied. 
 
 

3. The Causes of Action for Equitable Indemnity; Apportionment; and Declaratory Relief 
Regarding Alleged Duty to Indemnify and Defend. 

 
Cross-Defendants’ arguments on these causes of action rehearse their arguments on the 
contractual indemnity. They contend, correctly, that where the parties have expressly contracted 
with respect to the duty to indemnify, the extent of that duty is determined from the contract. 
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(Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc. (2015) 238 
Ca.App.4th 468.) They then reiterate that they have no duty to indemnify or defend CWC under 
the terms of the Wedding Agreement unless there is evidence that Cross-Defendants caused 
the injury. (MPA 9: 21-28.) But on its face, the Wedding Agreement imposes on Cross-
Defendants a duty to defend and indemnify where anyone other than, or in addition to, CWC is 
negligent, including wedding guests and Plaintiff herself.  
 
The record reveals material factual disputes with regard to whether negligence on CWC’s part 
was the sole cause, or even the cause, of Plaintiff’s fall. The motion is therefore denied with 
respect to the causes of action for equitable indemnity, apportionment, and declaratory relief 
regarding the duties to indemnify and defend. 
 
Alleged Procedural Defects in the Motion 
In its opposition, CWC contends that summary adjudication is unavailable because the separate 
statement of undisputed material facts does not repeat, verbatim, the causes of action 
associated with each of the ten issues set forth therein. (Opp. 3: 20-21.) CWC correctly notes 
that “[i]t would be unfair to grant a summary adjudication order unless the opposing party was 
on notice that an issue-by-issue adjudication might be ordered if summary judgment was 
denied.” Schmidlin v. City of Palo Alto (2007) 157 Cal.App.4th 728, 744.  It is clear from CWC’s 
opposition that it had ample notice of the possibility of summary adjudication and of the issues 
germane to each cause of action.  Summary adjudication is appropriate. 
 
Evidentiary Objections 
The Court makes the following rulings on CWC’s evidentiary objections: 
 
Objection 1, Plaintiff’s form interrogatory responses. Sustained. Interrogatory responses are 
admissible only against the party making them. (CCP § 2030.410.) 
 
Objection 2, Plaintiff’s special interrogatory responses. Sustained. Interrogatory responses are 
admissible only against the party making them. (CCP § 2030.410.) 
 
Objections 3 to 6 and 9 to 11, Plaintiff’s interrogatory responses, assertions that the facility had 
an uneven patio with an abnormal slope and that the uneven patio and abnormal slope caused 
Plaintiff’s fall. Because this evidence is inadmissible pursuant to CCP § 2030.410, the Court 
need not make a ruling as to whether it is improper lay opinion. The Court need only rule on 
those objections to evidence that were material to the disposition of the motion. (See CCP 
§ 437c(a).) 
 
Objection 7, Plaintiff’s interrogatory responses, assertion that “Plaintiff became aware of 
the dangerous condition when she fell.” Because this evidence is inadmissible pursuant to 
CCP § 2030.410, the Court need not make a ruling as to whether it is improper lay opinion. 
The Court need only rule on those objections to evidence that were material to the disposition of 
the motion. (See CCP § 437c(a).) 
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 2.  TIME:  9:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO RFP, SET ONE 
FILED BY ROBIN DHUE 
* TENTATIVE RULING: * 
 
Hearing vacated at the request of counsel at the 9/10/2020 CMC. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01703 
CASE NAME: DIEGO GONZALEZ VS. GOLDEN STATE 
HEARING ON MOTION FOR ORDER APPROVING PAGA SETTLEMENT 
FILED BY DIEGO GONZALEZ 
* TENTATIVE RULING: * 
 
Diego Gonzalez moves for approval of the settlement of his PAGA suit against Golden State 

Granite, Inc. and Henry O. Benning, Jr. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code 

concerning failure to pay overtime and failure to provide accurate itemized wage statements.  

In essence, plaintiff alleges that he and five other aggrieved employees, who worked 

installing granite countertops, were paid a salary, when they should have been paid hourly 

and received overtime.  Mr. Gonzales also has individual wage claims, which are resolved 

in the agreement.  The individual wage claims of the other aggrieved employees are not 

resolved by this settlement. 

The total settlement payment is $146,144.61.  This is composed of $41,000 in PAGA 

penalties (of which 75% will be paid to the LWDA, and the aggrieved employees will receive 

25%, allocated based on the number of pay periods that they worked), $53,483.46 for Plaintiff’s 

individual wage claims, and $51,661.15 in attorney’s fees and costs.   

Because of the small number of aggrieved employees, plaintiff was able to obtain 

records indicating their pay periods and calculate the potential penalties that could be awarded 

under the statute.  Since the settlement does not include recovery for the wage claims of the 

other five aggrieved employees, it was not necessary to estimate the value of those claims. 

The agreement references the mailing of notices and checks to aggrieved employees.   

The settlement refers to a “claims administrator,” but due to the small number of employees, 

counsel have elected to perform this task and absorb the cost.  If checks are uncashed or 

returned, follow up measures will be taken.  If those efforts do not succeed, the checks will be 

reallocated to the other employees. 

B.  Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 
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(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that 

“a court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as 
a mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The complaint alleges that plaintiff was misclassified as salaried employee rather than 
an hourly employee, and therefore was deprived of overtime.  Shortly after this claim was 
raised, defendant responded by converting plaintiff and the other aggrieved employees to 
hourly status. 

Where, as here, the PAGA plaintiff also settles his individual claims, there is the potential 
that the PAGA recovery may be reduced in exchange for a higher payment on the individual 
plaintiff’s claims.  In this instance, however, the documentation of the value of the PAGA claims 
and the recovery is sufficient that it does not appear that any such trade-off occurred. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiffs seek fees and costs on a lodestar basis, not a fixed 

percentage of the total settlement. Counsel’s declarations set forth a lodestar of $79,087, 

based on specified hours and hourly rates of $350 for Mr. Rusnak and $750 for Mr. Margain.  

The total fees requested are $50,527.15.  (In addition, $1,134 in costs are documented.)  While 
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the court might otherwise question the hourly rate for Mr. Margain, given the size of the fee 

awarded relative to the calculated lodestar, the issue is not material.  The fees are reasonable. 

D.  Conclusion 

The Court grants the motion approving the settlement.  Counsel is to prepare an order 

incorporating the terms of the tentative ruling.  The order should include a date for a compliance 

hearing, obtained in consultation with the Department’s clerk, to be set at a time after which 

counsel expect that the funds will have been distributed.  $5,000 of the attorney fee award shall 

be held in counsel’s trust account pending the compliance hearing. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02006 
CASE NAME: CATERPILLAR FINANCIAL  VS.  DA SILVEIRA 
HEARING ON OSC RE: WHY CONTEMPT ORDER SHOULD NOT ISSUE 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Hearing required. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-02006 
CASE NAME: CATERPILLAR FINANCIAL  VS.  DA SILVEIRA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing required. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00706 
CASE NAME: SHAHAR VS. SHEFAYEE JR. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SAID SHEFAYEE JR. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Said Shefayee Jr. to Plaintiff's complaint. For the 
reasons set forth, the demurrer is overruled.  Defendant shall file his answer to the complaint 
by September 28, 2020.  

The Complaint and Demurrer 

Plaintiff's complaint alleges a single cause of action for battery against Mr. Shefayee that 
allegedly occurred on April 20, 2018. Plaintiff's complaint was filed with the Clerk's office on 
April 21, 2020.  
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Defendant originally filed a demurrer to the Complaint on June 26, 2020 which was scheduled 
for hearing on August 6, 2020. The Court took the demurrer hearing off-calendar because there 
was no proof of service on file indicating Defendant had served the Plaintiff with his papers. 

Defendant re-filed the demurrer on August 10, 2020. Plaintiff filed an opposition to the demurrer 
with a declaration stating she received the "moving papers" without notice of the hearing date. 
(Sahar Decl. ¶ 4.) Notwithstanding the service issue, Plaintiff has responded to the substantive 
issue raised in the demurrer. Defendant subsequently filed a proof of service of the demurrer on 
September 10, 2020 with his reply to the opposition. 

General Standard for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC. (Popescu v. Apple Inc. (2016) 1 Cal.App.5th 39, 44; Rakestraw v. California 
Physicians’ Service (2000) 81 Cal.App.4th 39, 42.) The allegations of the Complaint "must be 
liberally construed" in Plaintiff’s favor. (CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 ["The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

Plaintiff's Complaint Is Not Barred by the Statute of Limitations 

The notice of demurrer states the demurrer is made on the ground that the Court "has no 
jurisdiction of the subject of the cause of action alleged in the pleading," citing Code of Civil 
Procedure § 430.10(a); however, the ground for the demurrer addressed in Defendant's 
memorandum is that the claim is barred by the two-year statute of limitations of Code of Civil 
Procedure § 335.1. Defendant contends the Complaint is untimely because it was filed April 21, 
2020, two years and one day after the alleged battery. 

Plaintiff points to Judicial Council Emergency Rule 9 issued in response to the COVID-19 
emergency. She contends that under the Judicial Council Emergency Rule, her Complaint was 
timely and is not barred by the statute of limitations. The Court agrees.  

Emergency Rule 9 as issued on April 6, 2020, and in effect when Plaintiff filed her complaint, 
tolled statutes of limitations on all causes of action until 90 days after Governor Newsome 
declared an end to the California state of emergency. (Judicial Council Emergency Rule 9 as 
adopted April 6, 2020 ("Notwithstanding any other law, the statutes of limitation for civil causes 
of action are tolled from April 6, 2020, until 90 days after the Governor declares that the state of 
emergency related to the COVID-19 pandemic is lifted."].) The current version of Emergency 
Rule 9 as amended May 29, 2020 extends statutes of limitations that are longer than 180 days 
to October 1, 2020.  

Defendant does not address the effect of Emergency Rule 9 in his reply. Emergency Rule 9 
tolled the statute of limitations on all causes of action accruing in April 2020 in light of 
the pandemic, including Plaintiff's claim for battery. Her complaint was timely filed under 
the circumstances.  

The demurrer is overruled. 
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 7.  TIME:  9:00   CASE#: MSC20-00816 
CASE NAME: JOHNSON VS. LEWIS 
HEARING ON DEMURRER TO CROSS COMPLAINT of ROSSELLI 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
Hearing vacated at the request of the moving party on 9/8/2020. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00816 
CASE NAME: JOHNSON VS. LEWIS 
HEARING ON MOTION TO STRIKE PORTIONS OF ROSSELLI'S CROSS-COMPLAINT 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
Hearing vacated at the request of the moving party on 9/8/2020. 
 

 

 


